Agreement under Section 106 of the Town and Country
Planning Act 1990 and Other Powers

relating to biodiversity net gain on part of the land known as Land at Worth Marshes, Kent

Dated ?,5 ?g{,;%uj Iv9L

Dover District Council
(the Council)

The Royal Society for the Protection of Birds
(the Gain Site Operator)
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Agreement
— O o
Dated 5 *@ij (IYES
4
Between

(1 DOVER DISTRICT COUNCIL of Council Offices, White Cliffs Business Park, Whitfield, Dover
(the Council); and

(2) THE ROYAL SOCIETY FOR THE PROTECTION OF BIRDS (Registered Charity Number
2070786, in Scotland SC037654) whose registered office is The Lodge, Potton Road, Sandy,
Bedfordshire SG19 2DL, England (the Gain Site Operator)

Introduction

A The Council is the Local Planning Authority for the purposes of the 1990 Act for the area in
which the Biodiversity Gain Land is situated;

B The Gain Site Operator is the registered freehold owner of the Biodiversity Gain Land, which
is registered at the Land Registry under title numbers K945161, K532785, K432164 &
K160100;

C This Deed is entered into to ensure that the Biodiversity Gain Land provides a Biodiversity

Net Gain to satisfy the requirements of Schedule 7A of the 1990 Act.

D The Gain Site Operator has completed the Habitat Creation and Enhancement Works and
these works have been inspected by the Council and confirmed to be satisfactory by the
Council.

It is agreed as follows:
1 Definitions

11 For the purposes of this Deed the following expressions shall have the following meanings
unless the context requires otherwise:

1990 Act means the Town and Country Planning Act 1990 (as amended).

Agreement Expiry Date means a date which is the expiration of the period of 30 years
following the Commencement Date.

Allocation means attributing any BNG Capacity, whether in respect of Biodiversity Units or
Biodiversity Gain Land, by the Gain Site Operator toward a development's requirement to
deliver biodiversity (and Allocate and Allocated and Allocations shall be construed
accordingly).

Area Habitat Land means the area in hectares specified in the HMMP which would generate
BNG, as measured in area habitat units by the Biodiversity Metric, following the
implementation and carrying out of the HMMP and maintenance of the relevant Habitat
Creation and Enhancement Works in accordance with the HMMP.

Biodiversity Gain Land means land shown edged red on Plan 1.
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Biodiversity Gain Land Monitoring Contribution means the sums set out in the table at
paragraph 5.1 of Scheduie 2 to this deed.

Biodiversity Gain Site Register means the statutory biodiversity gain site register created
under regulation 3 of the Biodiversity Gain Site Register Regulations 2024 or any other
equivalent regulations.

Biodiversity Metric means the statutory biodiversity accounting tool published by DEFRA or
Natural England from time to time that can be used to measure the biodiversity value or
relative biodiversity value of habitat or habitat enhancement for the purposes of biodiversity
net gain.

Biodiversity Net Gain or BNG means an increase in Biodiversity Units resulting from
implementing and carrying out the Habitat Management and Monitoring Plan (as measured
using the Biodiversity Metric) that can be Allocated to a development to fuffil its requirement to
create or enhance biodiversity under Schedule 7A of the 1990 Act.

Biodiversity Unit(s) means the quantum of biodiversity as measured by the Biodiversity
Metric.

BNG Capacity means the total Biodiversity Net Gain to be generated on the Biodiversity Gain
Land comprising the:

(a) Area Habitat Land;

resulting from the implementation and carrying out of the Habitat Management and Monitoring
Plan on the Biodiversity Gain Land.

Breach Notice means a notice which may be served by the Council on the Gain Site
Operator under paragraph 5 of Schedule 3 of this Deed.

Commencement Date means the date of this Deed.

Council’s Costs means the sum of £1,375 as a contribution towards the Council’s legal and
administrative cost incurred in drafting, reviewing and registering this Deed.

Deed means this agreement.

Default Interest Rate means 2% per annum above the base rate of the Bank of England
from time to time.

DEFRA means the public body known as the Department for Environment, Food & Rural
Affairs or any successor body which acts as the Government's advisor for the natural
environment, food or rural affairs in England.

Expert has the meaning given by Clause 9 of this Deed.

Force Majeure Event means a circumstance not within the control of the Gain Site Operator
including without limitation (a) an act of God such as a drought, flood or other natural disaster;
(b) epidemic or pandemic; (c) terrorist attack, civil war, civil commotion or riots, war, threat of
or preparation for war, armed conflict, imposition of sanctions, embargo or breaking off of
diplomatic relations; (d) excessive and persistent weather changes; (e) wildfire, arson or other
anti-social behaviour; (f) nuclear, contamination; or (g) compulsory purchase.
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Habitat Creation and Enhancement Works means the habitat creation and enhancement
works set out in the Habitat Management and Monitoring Plan (excluding any management or
monitoring activities specified in the Habitat Management and Monitoring Plan).

Habitat Management and Monitoring Plan or HMMP means the approved document titled
'Management and Monitoring Plan' at Schedule 4 which contains written narrative and spatial

mapping details for Biodiversity Net Gain on the Biodiversity Gain Land (and any modification
to it under Clause 3.7 or paragraph 3.3 or 4 of Schedule 2).

Index means the All-In Tender Price Index published by Building Cost Information Service of
the Royal Institution of Chartered Surveyors or such other Index as the Council may
reasonably nominate in the event that the All-In Tender Price Index shall no longer be
published or its name or methodology be materially altered.

Index Linked means all payments expressed in this Deed are to be increased from the date
of this Deed to the date of payment by reference to the Index applying the following formula:

D = A x B/C where:
A = the sum stated to be payable in this Deed;
B = the last Index figure published prior to the payment date;
C = the last Index figure last published prior to the date of this Deed; and
D = the sum payable to the Council.
Modification Notice means a notice given by the Gain Site Operator to the Council:
(a) identifying land which at the date of the notice:
® forms part of the Biodiversity Gain Land,
(i) has not been Allocated; and
(iii) which is proposed to be removed from the Biodiversity Gain Land;
(b) including a draft:

(i) modified Habitat Management and Monitoring Plan to reflect the area to be
removed; and

(i) application to amend the Registration so it accurately reflects the
consequences of such a modification.

Monitoring Fee means the sum of £500 per Trigger Event towards the Council’s costs of
monitoring the Gain Site Operator's compliance with the terms of this Deed.

Monitoring Report means the monitoring reports to be issued to the Council as specified in
the Habitat Management and Monitoring Plan.

Natural England means the public body known as Natural England or any successor body
which acts as the Government's advisor for the natural environment in England.
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1.2

13

Gain Site Operator's Obligations means the obligations given to the Council by the Gain
Site Operator as set out in Schedule 2.

Parties means (collectively) the Council and the Gain Site Operator and Party shall refer to
any of them as the context requires.

Plan 1 means the plan marked "Plan 1" at Schedule 1 (including any modification of it under
Clause 3.7).

Register means act of applying for Registration on the Biodiversity Gain Site Register.

Registration means the record on the Biodiversity Gain Site Register of the Biodiversity Gain
Land, the BNG Capacity, the Remaining BNG Capacity, and any Allocations.

Relevant Event means any of the following events: (a) a change in the law and/or national
policy; or (b) a decision of a Court, tribunal, Secretary of State or other decision maker with
competence THAT results in biodiversity gain not being required by law or the Biodiversity Gain
Land the subject of this Deed no longer being considered by the Biodiversity Gain Site Operator
(acting reasonably) to be an effective form of Biodiversity Net Gain.

Remaining BNG Capacity means the available BNG Capacity on the Biodiversity Gain Site
Register which can be Allocated to a development.

Trigger Date means each date upon which a Trigger Event occurs.

Trigger Event means each payment of a tranche of the Biodiversity Gain Land Monitoring
Contribution by the Gain Site Operator pursuant to the table at Paragraph 5.1 of Schedule 2
of this Deed.

Variation Event means any of the following events that would have a material impact on the
delivery of any Biodiversity Net Gain in respect of any Remaining BNG Capacity:

(a) a change in Natural England's guidance or policies;
(b) a change in scientific opinion based on evidence;
(©) a change in industry practices or in the generally accepted calculation methods for

the type or extent of land required to achieve Biodiversity Net Gain;

(d) the Biodiversity Metric is amended, updated, or replaced by Natural England and/or
DEFRA,
(e) the Biodiversity Gain Land becomes designated under law or is otherwise

encumbered by any right which would be incompatible with the Biodiversity Net Gain
or any existing Allocation; or

() such other event as may be agreed between the Parties as constituting a Variation
Event.

Working Day means Monday to Friday inclusive excluding Bank or public holidays.
Clause headings do not affect the interpretation of this Deed.
A person includes a natural person, corporate or unincorporated body (whether or not having

separate legal personality).
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1.4

1.5

16

1.7

1.8

1.9

21

22

3.1

3.2

A reference to a company includes any company, corporation or other body corporate,
wherever and however incorporated or established.

Unless the context otherwise requires, words in the singular include the piural and in the
plural shall include the singular.

Unless the context otherwise requires, a reference to one gender includes a reference to the
other genders.

A reference to the Gain Site Operator includes those deriving title through or under it. A
reference to the Council includes any successors to its statutory functions.

Unless the context otherwise requires, a reference to a statute or statutory provision is a
reference to it as amended, extended or re-enacted from time to time.

Unless the context otherwise requires, a reference to a statute or statutory provision does
include any subordinate legislation made from time to time under that statute or statutory
provision.

A reference to writing or written excludes faxes and e-mail.

A reference to this Deed or to any other deed or document referred to in this Deed is a
reference to this Deed or such other deed or document as varied or novated (in each case,
other than in breach of the provisions of this deed) from time to time.

References to Clauses and Schedules are to the Clauses and Schedules of this Deed.

An obligation on a Party not to do something includes an obligation not to allow that thing to
be done.

Any words following the terms including, include, in particular, for example or any similar
expression shall be construed as illustrative and shall not limit the sense of the words,

description, definition, phrase or term preceding those terms.

Where an obligation falls to be performed by more than one person, the obligation can be
enforced against every person so bound jointly and against each of them individually.

Legal Basis

This Deed is made under Section 106 of the 1990 Act, Section 111 of the Local Government
Act 1972 and Section 1 of the Localism Act 2011 with intent that it creates planning
obligations binding the Gain Site Operator’s interest in the Biodiversity Gain Land.

The obligations, restrictions and covenants in Clause 4 are planning obligations for the
purposes of Section 106 of the 1990 Act enforceable by the Council as local planning
authority.

Conditionality and Termination
This Deed is effective on the date it is dated.

This Deed may be terminated at the request in writing by the Gain Site Operator to the
Council in the event that Natural England refuses to register the Biodiversity Gain Land on the

Page 5



33

3.4

3.5

3.6

3.7

3.8

3.9

41

4.2

Biodiversity Gain Site Register and a discharge notice shall be issued by the Council and the
Deed shall be removed from the Local Land Charges register.

This Deed shall terminate on the Agreement Expiry Date, where the Gain Site Operator is not
in material and continuing breach of its obligations at that date.

Where a Relevant Event occurs, the obligations in Clause 4 shall not apply in relation to any
Biodiversity Gain Land which has not been Allocated at the date of the Relevant Event and
the Local Land Charges register shall be amended accordingly.

In the event of a Variation Event the Gain Site Operator and the Council may by agreement
make such changes to this Deed and/or the Habitat Management and Monitoring Plan (with
such changes to be documented in a deed of variation to this Deed) as are reasonably
required to take account of the Variation Event.

The termination of this Deed under this Clause 3 shall not affect any accrued rights and
liabilities or any rights or remedies of the parties for breach, non-observance of non-
performance of the obligations under this Deed.

The Gain Site Operator may modify or discharge all or part of the Biodiversity Gain Land by
serving a Modification Notice on the Council and Plan 1 shall be modified (and the modified

version noted on this Deed by way of memorandum) and the Local Land Charges register
shall be amended accordingly.

A Modification Notice may only be served in respect of the Biodiversity Gain Land where:
(@) no Allocations have been made at the date of the notice; or

(b) at the date of the notice no land which is sought to be removed from the Biodiversity
Gain Land has been Allocated.

Where this Deed if terminated varied or discharged pursuant to this Clause 3 the Council and
the Gain Site Operator may by agreement in writing determine how any sum paid to the
Council by way of the Biodiversity Gain Land Monitoring Contribution shall be applied after
such termination/variation.

The Gain Site Operator's Covenants

The Gain Site Operator covenants with the Council so as to bind its interest in the Biodiversity
Gain Land as set out in Schedule 2 of this Deed.

The Gain Site Operator covenants with the Council to;

421 Within 10 (ten) Working Days of any Trigger Date to notify the Council of the date and
the Trigger Event that occurred on the Trigger Date.

422 To pay the Monitoring Fee to the Council for each Trigger Event that occurs under
this Deed. Payment to be made when notification of any Trigger Event is given to the Council
in accordance with clause 4.2.1.

42.3 To pay the Council's Costs to the Council prior to the date of this Deed.

Page 6



6.1

6.2

8.1

8.2

9.1

9.2

9.3

The Council's Covenants

The Council covenants with the Gain Site Operator as set out at Schedule 3.
indexation

All financial contributions payable to the Council shall be Index Linked.

Where reference is made to an index and that index ceases to exist or is replaced or rebased
then it shall include reference to any index which replaces it or any rebased index (applied in
a fair and reasonable manner to the periods before and after rebasing under this Deed) or in
the event the index is not replaced, to an alternative reasonably comparable basis or index as
the Council shalt advise the Gain Site Operator in writing.

Interest on late payment

If any sum or amount has not been paid to the Council by the date it is due, the Gain Site
Operator shall pay the Council interest on that amount at the Default interest Rate. Such
interest shall accrue on a daily basis for the period from the due date to and including the date
of payment.

Ownership

The Gain Site Operator shall notify the Council within 20 Working Days of any change in
ownership of any of its interests in the Biodiversity Gain Land occurring before all the
obligations under this Deed have been discharged other than any disposal to a statutory
undertaker or other person who acquires any part of the Biodiversity Gain Land or interest
therein for the exclusive purpose of carrying out their statutory undertaking.

Notice under Clause 8.1 shall include details of the transferee's full name and registered
office (if a company or usual address if not) together with the area of the Biodiversity Gain
Land or unit of occupation purchased by reference to a plan.

Disputes

In the event of any dispute or difference arising out of the terms of this Deed such dispute or
difference may, subject to Clause 9.4, be referred by any Party giving written notice to the
other Parties to an independent and suitable person holding appropriate professional
qualifications to be appointed (in the absence of an agreement) by or on behalf of the
president for the time being of the professional body chiefly relevant in England with such
matters as may be in dispute and such person shall act as the Expert whose decision shall be
final and binding on the parties in the absence of manifest error.

Any costs incurred by referring a dispute to the Expert under this clause shall be borne by the
Party incurring such costs unless the Expert determines otherwise.

A person appointed under this clause shall act as an independent expert and not an
arbitrator. It shall be a term of appointment that a timetable for determination of the dispute
shall be fixed at the outset of the matter provided that such timetable shall provide that:

(@ each Party to the dispute must submit its first representations to the person appointed
under Clause 9.1 above within 28 days of the person appointed writing to the parties
requesting such representations; and
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9.4

10

10.1

10.2

10.3

10.4

10.5

10.6

(b} once the parties to the dispute have received the first representations that each has
submitted to the person appointed under sub-Clause (a) above, they shall have a
further 14 days to submit to the person appointed their response to these first
representations.

This Clause does not:
(@) affect the Council's ability to apply for and be granted:

(i declaratory or injunctive relief, specific performance, payment of any sum,
damages or any other means of enforcing this Deed; or

(i) consequential and interim orders and relief;

(b) not apply to disputes in relation to matters of law which will be subject to the
jurisdiction of the courts;

(c) fetter any Party's rights to bring an action in the courts;

(d) apply to any dispute in relation to any matter which is expressly to be agreed or
approved or determined by any Party in its absolute discretion under this Deed or in
relation to any failure or delay by such Party in agreeing or approving or determining
such matter in its absolute discretion.

Miscellaneous
Where the agreement, approval, consent or expression of satisfaction is to be given by any

Party or any person on behalf of any Party hereto under this Deed such agreement, approval
or consent or expression of satisfaction:

(a) shall not be unreasonably withheld or delayed,;
(b) shall be given in writing; and
(c) may be validly obtained only before the act or event to which it applies.

Where any payment of costs or other payments are to be made by the Gain Site Operator to
the Council such costs and other payments shall be deemed to be reasonable and proper.

This Deed is a Local Land Charge and will be registered as such by the Council.

The Parties do not intend any person to have the benefit of the Contract (Rights of Third
Parties) Act 1999.

If any clause or clauses of this Deed are found (for whatever reason) to be invalid illegal or
unenforceable, such invalidity, illegality or unenforceability shall not affect the validity or
enforceability of the remaining provision of this Deed.

Nothing contained or implied in this Deed shall prejudice or affect the rights, powers, duties
and obligations of the Council in the exercise of its functions in any capacity and the rights,

powers, duties and obligations of the Council under private, public or subordinate legislation
may be effectively exercised as if it were not a Party to this Deed.
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10.7

11

12

12.1

12.2

12.3

13

13.1

Nothing contained or implied in this Deed shall be construed as preventing the Gain Site
Operator from undertaking other environmental projects on the Biodiversity Gain Land
provided that such projects adhere to additionality principles and do not impede the Gain Site
Operator from delivering the Habitat Creation and Enhancement Works and complying with
the HMMP.

Waiver

No waiver (whether expressed or implied) by any Party of any breach or default in performing
or observing any of the covenants, terms or conditions of this Deed shall constitute a
continuing waiver and no such waiver shall prevent any Party from enforcing any of the
relevant terms or conditions or for acting upon any subsequent breach or default.

Limitation of Liability

No person shall be liable under this Deed after it shall have parted with its interest in the
Biodiversity Gain Land (or in the event of a disposal of part of the Biodiversity Gain Land be
liable in respect of that part disposed) but without prejudice its liability for any subsisting
breach arising prior to parting with such interest (or part thereof).

This Deed shall not be enforceable against:

@) any statutory undertaker who acquires any part of the Biodiversity Gain Land or
interest therein for the exclusive purpose of carrying out their statutory undertaking; or

(b} any person whose only interest in the Biodiversity Gain Land or any part of it is in the
nature of the benefit of a licence, easement or covenant, or as the owner of the sub-
soil of any highway within the Biodiversity Gain Land ; or

(c) any future mortgagee or chargee of any part of the Biodiversity Gain Land unless it
takes possession of the Biodiversity Gain Land or any part of it in which case it shall
be bound by the obligations in Clause 4 as a person deriving title through the Gain
Site Operator and any such mortgagee or chargee will not be liable for any breach of
the provisions of this Deed after it has parted with or released its interest in the
Biodiversity Gain Land.

No person shall be liable for breach of obligation if it is shown:

(a) that the breach occurred as a result of a Force Majeure Event; or

(b) that the breach occurred as a result of doing, or not doing, something in an
emergency in circumstances where it was necessary for that to be done, or not done,

in order to prevent loss of life or injury to any person; and

FOR THE AVOIDANCE OF DOUBT the Council shall not serve a Breach Notice in relation to
such a breach.

Notices
Any notice to be given under this Deed shall be:
(a) in writing; and

(a) either
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132

14

14.1

14.2

16

16

) delivered by hand; or

(ii) sent by pre-paid first-class post or other next working day delivery service.
(b) sent to
0] the Council at the address referred to on page 1 of this Deed (marked for the

attention of the Head of Planning and Development or as otherwise notified
to the Gain Site Operator from time to time); and

(i) any other Party at its registered address (marked for the attention of RSPB
Chief Executive Officer at The Lodge, Potton Road, Sandy, Bedfordshire

SG19 2DL or as otherwise notified to the Council from time to time).

This Clause does not apply to the service of any proceedings or other documents in any legal
action or, where applicable, any arbitration or other method of dispute resolution.

Value Added Tax

Any sum payable under this Deed is exclusive of VAT (if any).

If at any time VAT is required to be paid in respect of any sum due under this Deed then to
the extent that VAT had not been previously charged in respect of that sum the Council shall
have the right to issue a VAT invoice and the VAT shall be paid accordingly.

Governing Law

This Deed and any dispute or claim arising out of or in connection with it or its subject matter
or formation (including non-contractual disputes or claims) shall be governed by and
construed in accordance with the law of England.

Execution

This Deed has been executed by the Parties and is delivered on the date on the first page.
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Schedule 1- Plan 1 (Biodiversity Gain Land)
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Schedule 2 - Gain Site Operator's Covenants

The Gain Site Operator covenants with the Council so as to bind its interest in the Biodiversity Gain
Land as follows:

1

1.1

2.1

22

3.1

Implementation of the Habitat Management and Monitoring Plan

To:

@) maintain the Biodiversity Gain Land in accordance with the Habitat Management and
Monitoring Plan for a period of not less than 30 years from the Commencement Date;
and

(b) provide a Monitoring Report to the Council within 20 (twenty) Working Days of each
Monitoring Report date specified in the Habitat Management and Monitoring Plan.

Allocation

To notify the Council when:

@)
(b)

the BNG Capacity is first Allocated; and

the BNG Capacity has been fully Allocated.

Not to Allocate any BNG Capacity:

(a)

(b)

while an application to amend the Registration is pending (but for the avoidance of
doubt a pending application for the registration of an Allocation on the Register will
not prevent the further Allocation of any BNG Capacity); and

unless

0] the Allocation is subsequently recorded on the Biodiversity Gain Site
Register; and

(i) the Remaining BNG Capacity as recorded on the Biodiversity Gain Site
Register is sufficient to fulfil any such Allocation.

Biodiversity Gain Site Register

To:

(@)

(b)

(©)

(d)

Apply to register the Biodiversity Gain Land on the Biodiversity Gain Site Register as
soon as reasonably practicable PROVIDED THAT the Council is hereby authorised to
apply to revise the Registration in line with any determination by the Expert;

pay the Council's reasonable costs in respect of any application by it to applying to
amend the Registration under sub-paragraph 3.1(a);

notify the Council in writing of the date of any Registration within 10 Working Days of
it occurring;

do the following if an application to Register the Biodiversity Gain Land under sub-
paragraph 3.1(a) is unsuccessful, as soon as reasonably practicable:
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3.2

3.3

41

4.2

5.1

@ notify the Council in writing;
(i) remedy the defects in the application;

(iif) re-apply to register the Biodiversity Gain Land on the Biodiversity Gain Site
Register; and

(iv) continue to notify the Council and remedy defects in any application until the
Biodiversity Gain Land is Registered;

(e) apply to amend the Registration if directed by the Expert under Clause 9.

Not to amend the Registration without the Council's prior written approval, other than to
record additional Allocations or where necessary to comply with this Deed.

To do the following when a Modification Notice is served pursuant to Clause 3.7:

(@) submit the modified Habitat Management and Monitoring Plan to the Council in the
approved form, to be attached to this Deed by way of memorandum; and

(b) apply to amend the Registration in the approved form.
Habitat Management and Monitoring Plan

To notify the Council of any requested amendment to the Habitat Management and
Monitoring Plan, such notice to include:

@) the proposed amended Habitat Management and Monitoring Plan;
(b) a statement of reasons for such amendment; and
(c) confirmation (with reasons) that the amendment would not prejudice:
0] the use or management of the Biodiversity Gain Land in a manner consistent

with its function to deliver Biodiversity Net Gain; and

(i) the continued functioning of the Biodiversity Gain Land for Biodiversity Net
Gain or any existing Aliocation.

Where the Council agrees (or the Expert determines) that an amended Habitat Management
and Monitoring Plan is approved under paragraph 4.1 of this Schedule, to:

(@) apply to amend the Registration as soon as reasonably practicable where necessary
to reflect the BNG Capacity or Remaining BNG Capacity under the amended or

replacement Habitat Management and Monitoring Plan; and

(b) keep the Council informed of the progress of the application and take all reasonable
steps to conclude it (including correcting and re-submitting it where necessary).

Biodiversity Gain Land Monitoring Contribution
To pay the sums specified in column 2 of the following table to the Council within 10 Working

Days of the respective date specified in column 1 of the table as a Biodiversity Gain Land
Monitoring Contribution towards the Council's costs of monitoring compliance with the Gain
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6.1

Site Operator's obligations under this Deed that relate to the achieving the Biodiversity Net
Gain as specified in the Habitat Management and Monitoring Plan:

Date

Contribution

The date of the submission of the first
Monitoring Report to the Council pursuant
to paragraph 1.1 (b) of this Schedule 2.

£1,500 (one thousand five hundred pounds)

The date of the submission of the second
Monitoring Report to the Council pursuant
to paragraph 1.1 (b) of this Schedule 2.

£400 (four hundred pounds)

The date of the submission of the third
Monitoring Report to the Councii pursuant
to paragraph 1.1 (b) of this Schedule 2..

£1,500 (one thousand five hundred pounds)

The date of the submission of the fourth
Monitoring Report to the Council pursuant
to paragraph 1.1 (b) of this Schedule 2.

£400 (four hundred pounds)

The date of the submission of the fifth
Monitoring Report to the Council pursuant
to paragraph 1.1 (b) of this Schedule 2.

£1,500 (one thousand five hundred pounds)

The date of the submission of the sixth
Monitoring Report to the Council pursuant
to paragraph 1.1 (b) of this Schedule 2.

£1,500 (one thousand five hundred pounds)

The date of the submission of the seventh
Monitoring Report to the Council pursuant
to paragraph 1.1 (b) of this Schedule 2.

£1,500 (one thousand five hundred pounds)

The date of the submission of the eighth
Monitoring Report to the Council pursuant
to paragraph 1.1 (b) of this Schedule 2.

£1,500 (one thousand five hundred pounds)

The date of the submission of the ninth
Monitoring Report to the Council pursuant
to paragraph 1.1 (b) of this Schedule 2.

£1,500 (one thousand five hundred pounds)

The date of the submission of the tenth
Monitoring Report to the Council pursuant
to paragraph 1.1 (b) of this Schedule 2.

£1,500 (one thousand five hundred pounds)

Access for Inspection

from the Commencement Date, to allow the Council, its agents, and contractors with or

without workmen and equipment to:

(a) enter onto the Biodiversity Gain Land at all reasonable times (following reasonable
notice given in accordance with paragraph 4 of Schedule 3) to monitor compliance

with:

0] the obligations in this Deed; and

Page 15



71

7.2

7.3

7.4

7.5

(i) any Breach Notice;
and

(b) pass and repass across any land in the Gain Site Operator's control which is
necessary to gain access to for the purpose of accessing the Biodiversity Gain Land
in accordance with paragraph 6.1(a).

Step-In Rights

Where a Breach Notice is served, to notify the Council within 30 Working Days of service of
the Breach Notice whether the Gain Site Operator accepts or disputes the notice;

Where it notifies the Council that it disputes a Breach Notice (or it is unable to agree remedial
steps under sub-paragraph 7.3(a)):

(@) to include a reasoned response in the notice under paragraph 7.1 (if disputing the
Breach Notice); and

(b) it may request, within 20 Working Days of any time limit in the Breach Notice (or other
extended timeframe as agreed with the Council in writing), that the matter be referred
for determination by an Expert;

Where it has notified the Council that it accepts a Breach Notice (or the Expert has
determined that it is valid), to:

(@) comply with the requirements of the Breach Notice within the time limits specified by
the Breach Notice (such time limit to be not less than 20 Working Days) (or other
extended timeframe as agreed with the Council in writing);

(b) use reasonable endeavours to agree the following with the Council within 30 Working
Days of the notifying the Council that it accepts the Breach Notice:

U] the steps required to remedy the breach; and
(i) if applicable, any remedial works;
and
(©) commence and diligently proceed to remedy the breach within the time period

specified in the Breach Notice (such time limit to be not less than 20 Working Days)
(or such other period as may be agreed with the Council under sub-paragraph (a)) in
accordance with the details agreed under sub-paragraph (a);

To comply with any requirements imposed on the Gain Site Operator in connection with a
Breach Notice by the Expert within the time limits specified in the Expert's determination,

Where it has failed to comply with a time limit of a Breach Notice that has been accepted by
the Biodiversity Gain Site Operator or upheld by way of an Expert's determination in respect
of the Breach Notice (or other extended timeframe as agreed with the Council in writing), to
allow the Council, its agents, and contractors with or without workmen and equipment to
enter:

(a) the Biodiversity Gain Land; and
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7.6

8.1

(b) other land in the Gain Site Operator's control needed to access the Biodiversity Gain
Land,

at all reasonable times (following reasonable notice given in accordance with paragraph 5 of
Schedule 3) to carry out works reasonably necessary to comply with the requirement of the
Breach Notice or the Expert's determination, as applicable, following reasonable notice given
in accordance with paragraph 4 of Schedule 3; and

To pay the Council a sum equivalent to its reasonably and properly incurred costs in respect
of carrying out the relevant works under paragraph 7.5 within 20 Working Days of a notice
requesting payment (such notice to include a breakdown of such costs).

Recalculation of BNG Capacity
To do the following where a Variation Event occurs and there is un-Allocated BNG Capacity:

(a) not further Allocate any Remaining BNG Capacity until any amendments to the
HMMP and/or the Remaining BNG Capacity are agreed under sub-paragraph 8.1(b)
of this Schedule (or determined by the Expert);

(b) notify the Council of proposed amendments to the HMMP and/or the Remaining BNG
Capacity, taking into account the Variation Event, and submit it to the Council for
approval;

(c) in the event of dispute over the proposed amendments to the HMMP and/or the
Remaining BNG Capacity under sub-paragraph 8.1(b) of this Schedule, either Party
may refer the matter to an Expert for determination;

(d) upon receipt of written approval from the Council in respect of the proposed
amendments to the HMMP and/or the Remaining BNG Capacity submitted under
sub-paragraph 8.1(b) of this Schedule or by the Expert's determination under Clause
9, accept thereafter that the amended HMMP and/or the Remaining BNG Capacity
shall be deemed to be agreed and:

(i) If applicable, allocate only to the Remaining BNG Capacity on this revised
basis;
(i) If applicable, implement and carry out the HMMP on its revised basis; and

(i) ensure the Biodiversity Gain Site Register in respect of the Biodiversity Gain
Land reflects the revised Remaining BNG Capacity as soon as reasonably
practicable.
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Schedule 3 — Council Covenants

The Council covenants with Gain Site Operator as follows:

1

11

21

2.2

3.1

4.1

5.1

52

Habitat Management and Monitoring Plan

Not to unreasonably withhold or delay giving its written approval to any revised or
replacement Habitat Management and Monitoring Plan submitted by the Gain Site Operator
to the Council under Schedule 2 of this Deed.

Biodiversity Gain Register

To affirm with the Gain Site Operator that BNG Capacity shall be Allocated by the Gain Site
Operator at the Gain Site Operator's absolute discretion subject to the provisions of this
Deed.

Not to take into account the existence at any time of any remaining Biodiversity Units in the
Biodiversity Gain Land in the determination of any planning application by the Council without
prior written confirmation from the Gain Site Operator that the Gain Site Operator has
Allocated or has agreed to Allocate such Biodiversity Units to the applicant.

Habitat Management and Monitoring Contribution

To use the Biodiversity Gain Land Monitoring Contribution for its intended purpose and not for
any other purpose.

Right of Access

To give not less than 10 (ten) Working Days' notice to the Gain Site Operator of its intention
to access the Biodiversity Gain Land for the purposes of inspection under paragraphs 6 of
Schedule 2 of this Deed to ascertain the Gain Site Operator's compliance with its covenants
under this Deed or a Breach Notice or for the purposes of carrying out works under paragraph
7 of Schedule 2 of this Deed, subject to complying with all health and safety and/or security
requirements of the Gain Site Operator or its contractors and not unreasonably interfering
with the management of the land.

Breach Notice and Step-in Rights

Where it considers that the Gain Site Operator is not complying with its obligations under this
Deed, and intends to take steps to remedy the breach, to first notify the Gain Site Operator:

(@) the reasons for alleging non-compliance;

(b) the steps it proposes the Gain Site Operator should take to remedy any breach or
non-compliance, and

(c) the reasonable time limits for the Gain Site Operator to take these steps;
Where it serves a Breach Notice (or the Expert determines that the Gain Site Operator should
take any steps within a specified time limit), it may notify the Gain Site Operator of any

extension of time specified in the Breach Notice or Expert's determination, as it considers
appropriate (in is absolute discretion);
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6.1

7.1

7.2

Where the Gain Site Operator does not comply with the time limits specified in the Breach
Notice (or as otherwise agreed) or the Expert's determination, undertake the requirements
imposed on the Gain Site Operator as set out in the Breach Notice or Expert's determination
provided that the Council:

(@) provides reasonable notice that it, its agents, and contractors with or without
workmen and equipment will enter the Biodiversity Gain Land and/or land in the Gain
Site Operator's control to access the Biodiversity Gain Land,;

(b) ensures minimal damage and inconvenience to the Gain Site Operator;

(c) promptly repairs any damage caused by exercising the step-in rights under this
paragraph; and

(d) issues to the Gain Site Operator a full breakdown of the time spent and costs incurred
in exercising its step-in rights under this paragraph.

Recalculation of BNG Capacity

Within 20 (twenty) Working Days, to notify the Gain Site Operator in relation to any BNG
Capacity reassessment submitted under paragraph 8.1(b) of Schedule 2 whether:

0] it is approved; or
(i) why it is not approved.
Other

At the written request of the Gain Site Operator the Council shall provide written confirmation
of the discharge of the obligations contained in this Deed when satisfied that such obligations
have been performed.

To remove this Deed from the Local Land Charges register on termination of this Deed or as
soon as reasonably practicable once all obligations under this Deed have been satisfied or
discharged or if land is released or if this Deed ceases to have effect.
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Schedule 4 — Habitat Management and Monitoring Plan
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>5% (Blue

Pigeon)

Species indicative of Percentage cover 0 <5%

suboptimal condition

Invasive species as  Presence or absence Absent Absent

listed on Sch 9 WCA

Vascular plants Number of species per m? 0 8 for
Caspalls
and Blue
Pigeon;
>10 for
Willow)

Species - Desirable (if resources allow)

Establish breeding Mean five-year number of 0 >4 species

priority bird species  species.

including any of the

following: white

throat, lesser white

throat, reed

bunting, nightingale

Establish population Presence by Year 5 Absent 2 species

of foraging bee
assemblage




















